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Due Process



The 5th and 14th Amendments

• The 5th Amendment provides that “no person … 
shall be deprived of life, liberty, or property without 
due process of law…”.

• The 14th Amendment extends that restriction to 
State and local governments. 

• Due process means that the government must act 
fairly and in accord with established rules at all 
times.



Types of Due Process 

•Substantive due process—the fairness of the 
laws themselves

•Procedural due process—the fairness of the 
procedures used to enforce the laws 



Procedural Due Process

•Same base as substantive
•Goes back to the Magna Carta
•Two basic tenets in procedural:

• Rule against bias
• Right to some sort of hearing



Substantive Due Process

• Originally designed for courts
• In 1961 (Dixon) applied to schools or quasi-
judicial procedings

• Provides for fundamental fairness and 
opportunity for each side to present its case

• Many court cases revolve around this issue



So when do schools have to 
provide “due process”

Students 
• Curricular Discipline
• Extracurricular Discipline 

Staff
• Probationary staff
• Tenured staff
• Classified staff

•Patrons 
• Sex Offender
• Policy on being placed on agenda



Students: Curricular Discipline 



Goss v. Lopez
(U.S. 1975)

•Nine students were suspended from 
Columbus schools for food fight over 
Vietnam War

•State law allowed suspension of up to 10 
days or expulsion

• If expulsion, students could appeal
•No appeal or formal hearing for suspension



Goss v. Lopez
(U.S. 1975)

Court ruled that there was a constitutional 
right to an education
That right could not be taken away without 
due process
The right to procedural due process was 
inherently involved when fundamental 
rights are removed



McClain v. Lafayette County
(5th Cir. 1982)

PE teacher saw a switchblade knife on a 
student and reported him to the office
Principal took the knife, sent him to class, 
and required parent conference next day
Informed parent that the boy was 
suspended indefinitely
Board appeal



McClain v. Lafayette County
(5th Cir. 1982)

Parent attended the (9) Board meeting and 
told her side, questioned witnesses, and 
was told the boy was suspended for the 
rest of the year
Parent sued for relief 
Indefinite suspension prior to hearing



McClain v. Lafayette County
(5th Cir. 1982)

Parents’ lawyer quoted Goss v. Lopez
Contended that long-term suspension 
required a hearing
Court

• Michael was given an opportunity to tell his 
side and confront witnesses 

• Due process is “a flexible concept”



Student Handbook



Student Discipline

 The 2 worst words in any student discipline 
policy: “Due Process” 

 Any references to “hearing” or “due process” 
must track the Student Discipline Act

 Do not create your own “system” or “process” 
for addressing discipline

 Avoid things like “3 strike” rules and standard 
consequences



Students: Extracurricular Discipline



Braesch v. DePasquale
(Neb. 1978)

Members of the Arlington basketball team 
attended “beer party”
Coaches found out; told principal 
Principal met with kids and parents, 
students admitted
Expelled from the team
Told they could appeal to the board
Instead sued and won an injunction



Braesch v. DePasquale
(Neb. 1978)

Court: “participation in . . . athletics ordinarily 
has significantly less important constitutional 
dimensions than does participation in . . . 
academic education.  A student’s interest in 
participation in high school athletics is 
nevertheless a significant one.” 
Court: Families chose not to appeal to board



French v. Cornwall 
(Neb. 1979)

15 year West Point student “cited for 
intoxication” 
Dad reported to wrestling coach 
Principal met with student and dad, student 
admitted to drinking  suspended from 
wrestling for 6 weeks
Student sued citing Braesch v. DePasquale



French v. Cornwall 
(Neb. 1979)

Court: if “rudimental requirements of Goss 
v. Lopez” are enough to impose academic 
suspension, they “would certainly be more 
than sufficient” for sports
Court: when the “acts . . . are admitted, 
the requirements of due process are far 
less stringent.”







Extracurricular Discipline

 Avoid setting up complicated systems, panels, 
appeals and the like

 Goss v. Lopez is sufficient
 Consider one level of appeal (we like to 

superintendent)
 Avoid things like “3 strike” rules and standard 

consequences



Staff



Staff: Certificated

Certificated staff governed by statute
• Reprimand
• Nonrenewal
• Termination 
• Cancellation 

DON’T EVEN THINK ABOUT TRYING TO 
WRITE A POLICY THAT RESTATES THESE 
STATUTES



Staff: Classified



Loudermill v. Cleveland Board of Ed.
(U.S. 1985)

Security guard stated on application that 
he had never been convicted of a felony
11 months later Board discovered grand 
larceny conviction from 1968
Dismissed for dishonesty in employment 
application 
Not afforded an opportunity to respond to 
the charge or to challenge his dismissal



Loudermill v. Cleveland Board of Ed.
(U.S. 1985)

Appealed claiming denial of due process
Supreme Court: "some kind of a hearing“ 
required prior to the discharge of an 
employee who has a property interest in 
his employment
Requires only notice of the charges, an 
explanation of the employer's evidence, 
and an opportunity to present his side of 
the story



Board Policy on Suspension 



Board Policy on Dismissal 



Classified Staff

 The 2 worst words in any classified staff policy: “Due 
Process” 

 Your policy should state “at will”
 No right to a formal “hearing” or “appeal” 
 Cover terms, leaves, conditions in contracts (and handbooks, 

but only if done properly)
 The “pick a horse and ride it” theory: stick to 

nondiscriminatory reasons for termination
 Do not require or guarantee “2 weeks notice”
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